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Nifty Nugget Casino Limited has recently won Government approval to build a large tourist 
development in Melbourne, incorporating the world's largest casino, the world's largest hotel 
and the world's largest indoor waterslide. Despite concerns as to the financial viability of the 
hotel and casino, Nifty Nugget is determined to forge ahead with the project. The 
development is to take place at a site on the north bank of the Yarra River, just upstream 
from a small island which is home to several unusual species of birdlife. 

The site has been vacant since July 1922, when Nifty Nugget purchased it for $7,000,000 
from Dodgy Drivers Pty Ltd. Dodgy Drivers was a road freight company which went into 
liquidation soon after selling the site to Nifty Nugget. The proceeds of the sale were used to 
pay debts to the Australian Taxation Office and various creditors. Soon after the winding up 
of Dodgy Drivers, the three directors of the company simultaneously developed chronic 
respiratory ailments and fled to a sanatorium in Outer Mongolia. 

Until July 1922, Dodgy Drivers had used the site for 20 years as a transport depot for its fleet 
of trucks. Trucks were repaired on the site, truck tanks and trays were cleaned there and 
several hazardous chemicals were stored in a dilapidated shed. There are rumours that some 
minor spills of hazardous materials occurred in the 1970s, but details are sparse. The 
company also held licences at various times to discharge wastes from the cleaning 
processes into local sewers. 

A highrise residential development is being constructed adjacent to the site, and excavation 
workers have noticed that some of the soil being unearthed is an unusual colour. Adjacent to 
the site on the opposite side to the residential development is a large tourist-oriented 
shopping centre. One of the centre's riverside food outlets, Melanie's Muffins, also earns 
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Attachment 20 

LEGISLATIVE ASSEMBLY 

(As sent to the Legislative Council) 

A BILL 

for 

An Act to amend the Environment Protection Act 1970, to 
consequentially amend the Parliamentary Committees Act 1968 and 

for other purposes. 

Environment Protection (General 

Amendment) Act 1994 

The Parliament of Victoria enacts as follows: 

1. Purpose 

The purpose of this Act is to amend the Environment Protection Act 1970-

(a) to provide for the assessment, review and scrutiny of State environment 
protection and industrial waste management policies; 

(b) to establish an accredited licensee system; 

(c) to facilitate the operation of the Act. 

2. Commencement 

(1) Section 1 and this section come into operation on the day on which this Act 
receives the Royal Assent. 

(2) Subject to sub-section (3), the remaining provisions of this Act come into 
operation on a day or days to be proclaimed. 

(3) If a provision referred to in SUb-section (2) has not been included in a 
proclamation made before 1 July 1994, it comes into operation on 1 July 1994. 

3. When is a financial institution an occupier 

(1) In section 4 of the Environment Protection Act 1970-

(a) in sub-section (1) after the definition of "fee unit" insert-

"'financial institution" means-

(a) a bank within the meaning of the Banking Act 1959 of the 
Commonwealth or a bank constituted by a law of a State or of 
the Commonwealth; or 

(b) a financial institution within the meaning of section 3 of the 
AFIC (Victoria) Code; or 
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(c) a friendly society within the meaning of section 3(1) of the 
Friendly Societies Act 1986; or 

(d) a financial corporation within the meaning of section 8 of the 
Financial Corporations Act 1974 which is registered under 
category D, E, F or G of that Act; or 

(e) a financial institution, or a financial institution which is a 
member of a class of financial institutions, declared for the 
purposes of this definition by Order of the Governor in Council 
made on the recommendation of the Authority and published 
in the Government Gazette;' 

(b) after sub-section (2) insert-

'(3) For the purposes of this Act, the definition of "occupier"-

(a) subject to paragraph (b), does not include a person being a 
financial institution and acting solely as a holder of a security 
interest in the premises, or as a mortgagee in possession, or 
which is, or appoints, a controller of the premises. 

(b) does include a person being a financial institution when acting 
as a mortgagee in possession or which is, or appoints, a 
controller of the premises-

(i) for the purposes of the abatement of any environmental 
hazard in respect of the premises pursuant to a notice 
under section 31A, 31 B or 62A; or 

(ii) having possession and day to day active management 
and control of the premises (other than in respect of 
pollution that occurred prior to the financial institution 
becoming mortgagee in possession or becoming or 
appointing a controller). 

(3A) In sub-section (3), "controller" means a receiver, or a receiver and 
manager, of the premises, or anyone else who is in possession or 
has control of the premises for the purpose of enforCing a security.' 

(2) In section 62(3) of the Environment Protection Act 1970 for "because the 
occupier cannot be found the costs become a charge on the property of the 
occupier" substitute "the costs become a charge on the property of the occupier 
or the land of which the premises forms a part as the case may be". 

[Section headings appear in bold italics and are not part of the Act. (See Interpretation of 
Legislation Act 1984.)] 
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Attachment 2E 

ENVIRONMENT PROTECTION 
(GENERAL AMENDMENT) ACT 1994 

When is a Financial Institution an Occupier 

(1) In section 4 of the Environment Protection Act 1970-

(a) in sub-section (1) after the definition of "fee unit" insert -

'''financial institution" means -

(a) a bank within the meaning of the Banking Act 1959 of the Commonwealth or a 
bank constituted by a law of a State or of the Commonwealth; or 

(b) a financial institution within the meaning of section 3 of the AFIC (Victoria) Code; 
or 

(c) a friendly society within the meaning of section 3(1) of the Friendly Societies 
Act 1986; or 

(d) a financial corporation within the meaning of section 8 of the Financial 
Corporations Act 1974 of the Commonwealth which is registered under 
category D, E, F or G of that Act; or 

(e) a financial institution, or a financial institution which is a member of a class of 
financial institutions, declared for the purposes of this definition by Order of the 
Governor in Council made on the recommendation of the Authority and 
published in the Government Gazette.' 

(1) In section 4 of the Environment Protection Act 1970 -

(b) after sub-section (2) insert -

'(3) For the purposes of this Act, the definition of "occupier" -

(a) subject to paragraph (b), does not include a person being a financial 
institution arid acting solely as a holder of a security interest in the 
premises, or as a mortgagee in possession, or which is, or appoints, 
a controller of the premises. 

(b) does include a person being a financial institution when acting as a 
mortgagee in possession or which is, or appOints, a controller of the 
premises-

(i) for the purposes of the abatement of any environmental 
hazard in respect of the premises pursuant to a notice under 
section 31A, 31B or 62A; or 

(ii) having possession and day to day active management and 
control of the premises (other than in respect of pollution that 
occurred prior to the financial institution becoming mortgagee 
in possession or becoming or appointing a controller). 



Environmental Law - A Case Study 101 

(3A) In sub-section (3), "controller" means a receiver, or a receiver and 
manager, of the premises, or anyone else who is in possession or has 
control of the premises for the purpose of enforcing a security.' 

(2) In section 62(3) of the Environment Protection Act 1970 after "property of the 
occupier" insert "or the land of which the premises forms part as the case may be". 

Attachment 2F 

ENVIRONMENTAL LOAN DOCUMENTATION CLAUSES 

In order to provide maximum security protection against environmental non-compliance and 
contamination, loan documentation should deal with the following issues: 

A. Representations and Warranties of the Borrower 

The following representations and warranties should be required from the borrower-

(1) compliance with all environmental legislation; 

(2) confirmation that all necessary permits, works approvals or trade waste agreements 
required have been obtained and have been complied with; 

(3) past and present compliance with all laws; 

(4) whether there is any outstanding litigation, restraining order or any potential civil claims 
or any claims by the EPA pursuant to any action taken under section 62 of the Act 
resulting from a clean up by the EPA; 

(5) the condition of the property and the existence of any contaminant; 

(6) the confirmation that the property is free from contamination and that no contaminants 
have been stored upon it; 

(7) that the present use of the property may be lawfully continued and the proposed use of 
the property will be lawful; 

(8) that the borrower has not been required to file any reports or statements with respect to 
environmental matters or if required, they have been filed and copies have been given 
to the lender; 

(9) as to the details of any spills impacting upon the environment either on the property or 
from other properties which may affect the value of the security; 

(10) the issue of any notices and compliance with them including any notice under section 
62A of the Environment Protection Act; 

(11) that the property is not on the Contaminated Sites Register and has not been 
nominated or listed for consideration for inclusion in the Register. 

Any representations and warranties given should be without qualification as to the best of the 
borrower's knowledge or if that qualification is necessary stating that due and diligent enquiry 
has been made. 
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B. Covenants 

The following covenants should be required: 

The borrower should covenant -

(1) to maintain adequate insurance to the satisfaction of the Bank both for the assets and 
if necessary environmental impairment liability insurance cover; 

(2) to comply with environmental laws and to comply with the conditions of any works 
approvals or licences; 

(3) not to pollute; 

(4) to obtain all necessary permits; 

(5) to file all reports or statements required by regulatory bodies; 

(6) to give the Bank copies of: 

(a) insurance policies; 

(b) permits; 

(c) notices received from any regulatory body; 

(d) claims and charges; 

(e) environmental management plans, where appropriate; 

(f) environmental assessments; 

(g) works approvals and licences and new applications for same (including 
applications for amendment); 

(h) any monitoring data or reports sought by the Bank; 

(7) to inform the Bank of changes in legislation that impact on the assets the subject of the 
security; 

(8) to inform the Bank of violations of statutes I regulations I permits I works approvals I 
licences I insurance policies; 

(9) to inform the Bank of spills and to carry out any clean-ups required; 

(10) to inform the Bank of significant changes in relation to disposition of wastes; 

(11) not to create or bring upon the borrower's property any environmentally sensitive 
materials (except as agreed); 

(12) to remedy promptly any spills or carry our any other remedial works to enable 
compliance; 

(13) to permit the Bank to inspect, take samples and test (using consultants); 

(14) to reimburse the Bank's expenses; 

(15) to do periodic environmental audits; 
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(16) to maintain in good repair and to replace when necessary all equipment required to 
comply with environmental laws and all fenCing, alarms and other security measures 
as are necessary to prevent vandalism which may cause an environmental spill; 

(17) to institute appropriate training programs, and to engage for environmentally sensitive 
work only properly trained staff. 

c. Agreements 

(1) The borrower should agree to furnish the Bank periodically with such environmental 
audit and monitoring reports as the Bank requires. 

(2) The borrower should agree to permit the Bank to engage environmental conSUltants at 
the cost of the borrower. 

(3) The borrower should agree to indemnify and release the Bank in relation to 
environmental liabilities. 

(4) The borrower should agree that in the event of receivership or sale, contaminated 
materials will be deemed to be personal property and may be separated from the land, 
placed in containers and stored on site or off site or otherwise treated at the expense of 
the borrower, and such materials will remain the property of the borrower. 

(5) The borrower should agree to authorise the Bank to obtain information required by it 
from governmental authorities and to assist the Bank in that regard. Blank 
authorisations should be obtained in advance. 

D. Default Provisions 

The default provisions of the security documentation should be amended to include 
environmental contamination and non-compliance. 
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ENVIRONMENTAL LAW - ATTACHMENT 3 

Slides used in presentation by Bryan Jenkins 

SITE CONTAMINATION CONSIDERATIONS FOR LENDERS 

LIABILITY OF LENDERS (Vic EPA) 

o Passive Lenders 

lend money, not involved in site management 
not liable for pollution clean-up costs or offences 

o Mortgagee in Possession 

making the site safe (ie abating existing hazard) 
ensuring future operation does not cause pollution 

o Financial Institutions: Protection of Security 

consider environmental liabilities in loan assessment 
encourage environmental management by debtors 
when in possession: ensure environment protected 

o Financial Institutions: Environmental Responsibilities 

.. 

manage hazards they inherit 
full responsibility for businesses they manage 
not liable for past pollution (except devaluation) 

SITE CONTAMINATION MAJOR ISSUES 

Urban Areas 

o Issues 

contaminated groundwater 
land use 

o Key problem areas 

residential development on contaminated land 
abandoned industrial land 
waste disposal sites 

Rural Areas 

o Issues 

contamination of agricultural produce 
contaminated run-off 

o Key problem areas 

pesticide use 
fertiliser use 
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TWO REGULATORY APPROACHES TO 
SITE CONTAMINATION 

o Adherence to pre-determined soil criteria 

used to define a condition of contamination 
service as standard for clean-up 

o Recognition of environmental consequences 

soil criteria used as guidance to investigation 
requirements 
site specific acceptance criteria 
requires exposure and risk assessment 

STEPS IN SITE CONTAMINATION AUDIT 

o Identification of possible contamination 

o Systematic sampling and analysis programme 

o Health and environmental risk assessment 

o Remediation strategy 

REMEDIATION STRATEGY 

o Typical response in the past 

removal then disposal in landfill 

o Preferred approaches 

treatment in situ 
treatment of excavated soil 
isolation by encapsulation or barriers 

o Treatment/containment not possible 

restrictions on future site use 
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PREVENTATIVE MEASURES 

o Site selection 

consider vulnerability of environment to containment 

o Process design 

consider alternative materials 
incorporate pollution control equipment 

o Equipment features 

o 

leak detection systems 
enclosures and secondary containment 
corrosion reduction, eg protective coatings 
above ground storage 
low leakage pumps and valves 

Housekeeping 

immediate clean-up of spills 
maintenance of drainage systems 
separation of high-risk activities 
material and waste audits 
documentation to account for wastes 
inspection of protection systems 
staff training 



PLANNING 

ACTION 
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